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OFEIGE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANK

ATTORNEY OXNRNAL,

Nr. Nio L. ledner

County Auditor

DeWitt County

Cuero, Texas

Dear Sir: - o Opinion HNo, &5%%

Ret Constituti 1ty Sub-

vision §a of Seotipn 1
of n:n?nsi, O#Bt&?\ui'gn-

aturs, R.S5., ssending
B X of Article T15

. ' lered your letter of
July 3, 1983, concerning- question gtated in the above

quest mds and reenacts Article
u{fgy as™ bo engﬁlrm hmti.onial}.y
T pe onging excelusive
politiscs)’ .su{:dxﬂaion thereof, ex~
ty used for State prison farms, "
Jbis exemption thc act continues

7150 R.Q;S, in s
wvhetheor

erty real or personsl be-

; iyely to Districts.and Anthor-

_ ed,J:eotly by Acts of the legis.
lature pursusnt to Article XVI, Sestion 59,
of the titution as agencies of the State
of Toxas, and all property real or personal
belonging exclusively to Distriots and Au-

. thorities created or incorporated under lavs

- enacted pursuant to Section 59, Artiecle XVI
of the Constitutlon; provided that if any

................... TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AFPRQVED BY THE ATTORNKY GENERAL OR FIRST ASSISTANY




Mr. Nic L. Ladner, Page 2

such District or Authority has heretofore aoe
quired or does hereafter soquire property
vhioh at the time of such scquisition is or
vas then subject to taxation, and is at the
time of its acquisition being used for gene
erating, transmitting, and distributing eleo-
tric energy or pover, such District or Au-
thority shall at the times presoribed by law
for the payment of ad valorem faxea make &
payment 1n lieu of taxes to the State of Texas
and to the county, oity, and suoh taxing dis-
tricts within wvhich such property is situated;
such payment in lieu of taxes to be in the
amount which would be realized by levying an
ad valorem tax at the surrent rate for then
csurrent tax year hased on the assessed value
of such property for the last current tax
yoar before beilng acquired dy such District
or Authority; provided further that no pay-
ment shall be maede with respect to any prop-
erty no longer ovned bY such District or Aue-
thority for generating, tranmmitting, or dis-
tributing electric energy or povwer. Such pay-
mnent in lieu of taxes shall be made out of
the revenues received by such District or Au-
thority from the generation, transmission, o»
distribution of electric pover and energy and
the liability for same shall constitute a lien
or encumbrance only ¢un the Revenues of such

. District or Authority and shell he considered
as a part of the operating oxpenses. Speocif-
12ally, no payments shall be made in lieu of
taxes with respect to dams, dam sites, reser-
volr areas, and water distributing or irriga=
tion systema, It ia the expressed legislative
intent of this Act that such Districts or Aue
thorities make payments in lieu of taxes only
- with respect to properties which at the time
of their scquisition vere on the ad velorem
tax rolls of the 3tate of Texas or of any
county, city, or any other taxing District of
the state of Texas and which at the t{ime of
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the soquisition were being used for generate.
ing, tranammitting, or distributing electric
paver and energy; provided further that it
is the exprassed legislative intent that no
payments ahall be made in lieu of texes with
rospect to dams, dam sites, reservolr areas,
and water distributing or irrigation systems,
belonging to any such Authority or District.

plgo vhere any city or town aoquires

real and personal property located outside
of its corporate limits and outside of the
isounty in whioh such oity or town is situ-
ated, sxcept rural elsotrification lines
owned and operated by it, and vwhich is or
may-be used in the generation, manufasctur-

- ing,-eelling or distributing of electricity,
such gity or town shall make payment in lieu

- of ‘taxes on same to the State of Texas, the
county, City, 8chool distriots and such
other 1local faxing distriots within which
suoh property is located in like manner as

. hareinabove provided for such Diatricts or
Authorities; provided that this Subsection

& applicable |

4a shall not B [0 8ol propert
‘moguired Dy & CLLY Or town sitwy Eﬁ on 8

coun X

and provided further, that any city
or'yovn may make such payments in lieu of -
-taxes to the county im which sald oity or
town i» located, provided the city or town
elegts to make such payment by ordinance
oryesolution passed by the governing body
of.s81d city or towmn." (Buphasis Added) -

- You have inquired about the constitutionality
of the underlined provisc to the second paragraph of Subde
division ha, purporting to exempt oitles and towvns of a
specified olass from the "payments in lieu of taxes® else-
vhere generally imposed by this Sub-division, Bince the
proviso is in ths nature of an exemption, ve turn our ate
tention to the subject of the axeuptionﬁ namely, the im.
position of a "payment in lieu of taxes™ upon citles and
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towns acquiring property used in the generation, manue
facturing, -elling or distributing of elesctricity, when-
over such property is located in a county other than

that of the oity or towvn and vhenever sguch property is
subject to taxgtion at the time of its acquisition by
the munioipality. It will be noticed that in ocnputing
the amount of these "payments in lieu of taxes" the cure
rent ad valorem tax rate is to be applied to the assessed
value of such property for the last reu' prior to its so-
quhition by the city or town. -

Section 1 of Article VIII of the Texas Constie
tution provides in parts

 "gegtion 1. Tanuon shall be oqna.l and
uniforam,. All property in this State, whether
ovned by natural persons or corporatians, othep
than municipal, shall be taxed in proportion
8 valuo, vhich shall be ascertained as may
bo provided by lav. The legislature. . . . may
slso impose cocupation taxes, both upon natural
persons and upon oorpomtions. othey than minic-
M’ PR B} mi‘ M’

Seoti.on 9 of Art.tch II of tht !.'oxu conzbi.t.u- .
tion pro‘ridu:

PR 'aec. 9. ‘The proporty of count:lo:, cittou
.. -and towns, owned and held only for public pure
~ poses, sush as publisc buildings and the sites
.- therefor, Fire engines and the furniture there-
. of, and all preperty used, or intended for ex-
" t:lngnishj.ng fires, public grounds and all other
. property devoted exclusively to the use and bene-
ﬁ.t of the publiec shall Ve exempt from forced
« . gale and from taxation, provided, nothing here-
- . in shall prevent the enforcement of the vendors
lien, the mechanics O bu:llders lien, or other
liens now oxiating

In State v. City or £l Paso, 135 Tex. 359, 143
S.W. (2d) 366, the Supreme. Court said with reference to
these provisions:
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*An examination of the above-quoted con-
stitutional provisions discloses that they
operate to exempt municipal corporstions from
only three classes of taxes. These are ad
'::xlom taxes, occupation taxes, and income

L1 I

Regardloss of whether tho “payments in lieun.or
t.azu" imposed upon cities and towns by H. B. 520 be con-
sidored as ad valorem taxes or as occupation taxes, the
axaction of such payments obviously is unoonstitutionsl,
If the payments be considered as sd valorem taxes, they
clearly offend the above provisions either by being based
upon an artificial rather than an actual value of tha
property or by being imposed upon the property of a e
nicipal corporation. ILikewise, if the payments he con~
sidered as occupation taxes, they encounter ths prohibi.
tion against the Imposition of this type of tax upon the
activities of g municipal corporation.

If 4t be contended that thase pamtl are
neither ad valorem nor vesupstion taxes, that they are
some species of tertium quid which can operate as do
ordinary taxes, can accamplish tlw purposes theareof, but
can escape the Mhtim thereson, the ansver to such
contention is plain. What cannot he done dirocely cc.n-
not be adccmplished by indireetion; action is
its effect rather than by its label., To gonce that it

- nieipal property employed for generating and distribntms
aleatricity cannot de rgubject of an sd valorem tax of

‘this type and that s muntcd: ity cannot be subjected to
an occupation tax by virtus of its activities in generat-
ing and distridbuting electricity, yet at the same time to
aver that & legal exaction osuod a “"payment in lieu of
texes" may be had from municipslities because of their
ownership of suoh property thelr engaging in suoh
activities would be to elevate form over substance and to
point the vay to an easy evasion of the limitations im-
posed by our Constitution upon the power to tax.

Consequently, you are respectfully advised that
the prbvisions contained in the second paragraph of Sub-
divi:ion 4a of Section 1 of H. B. 520 relating ta the
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exaction of "payments in lleu of taxes™ from cities snd
towns under the circumstances and in the manner therein
gset forth are violative of the asbove Qquoted portions of
cur Constitution. As a result of this conolusion there
is no need to enter into s separate discussion of the

constitutionality of the proviso to this paragraph about

b B e __ ... B __ _.._&.___ .

vhich you inquired.

This opinion is in no vay to be construed as
passing upon the constitutionality of the firat parae-
graph of Sub-division ia relating to the exastion of pay~
nents in lieu of taxes from the districts and authorities
therein described; neither d¢ we express any opinion here-
in as to the validity of the last parsgraph of Sub-division
a relating to voluntary payments by cities and towns,

Trusting that the foregoing satisfagtorily ane
svers your ingquiry, ve are A

Very truly yours

Assistant

PPROVEDAUE 23, 1943 e
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